From

To

Subject:-

Sir/Madam,

PERSONAL ATTENTION
No. FIN(PR)-B(7)-54/98-1|
Government of Himachal Pradesh
Finance (Pay Revision) Department.

Principal Secretary (Finance) to the
Government of Himachal Pradesh.

j All the Administrative Secretaries to the
Government of Himachal Pradesh.

2, All the Heads of the Departments in Himachal Pradesh,

3. All the Divisional Commissioners in Himachal Pradesh.

4.  All the Deputy Commissioners in Himachal Pradesh.
Dated: Shimla-171 002, the 22™ December, 2014.
Regarding parity of pay scales- judgment of High Court of
Himachal Pradesh in LPA No. 11 of 2012.

| am directed to invite a reference to the subject cited

above and to send herewith a copy judgment dated: 22.09.2014 delivered by
Division Bench of Hon'ble High Court, Himachal Pradesh, in LPA No. 11/2012
titled as State of Himachal Pradesh Vrs. Pratap Thakur. It is requested that
while defending the cases in the Hon'ble Courts or dealing with the
representations/ requests of employees to grant parity in pay scale, the law
laid down by the Hon'ble Apex Court and Hon'ble High Court of Himachal
Pradesh, in the following cases may strictly be kept in view:-

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

Hukam Chand Gupta Vrs. Director General, ICAR and others;

(2012) 12 Supreme Court Cases 666.

State of Madhya Pradesh and others Vrs. Ramesh Chander Bajpai,
(2009) 13 Supreme Court Cases 635.

Steel Authority of India Ltd and others Vrs. Dibyendu
Bhattacharya, (2011) 11 Supreme Court Cases 122.

Union Territory Administration, Chandigarh and others Vrs. Manju
Mathur and another, (2011) 2 Supreme Court Cases 452.

State of Punjab & another Vrs. Surjit Singh & others, 2009 AIR
SCW 6759.

New Delhi Municipal Council Vrs. Pan Singh- & others, 2007 AIR
SCW 1705.

State of Haryana and others Vrs. Charanjit Singh and others etc.
etc., AIR 2006 Supreme Court 161.

Division Bench of Hon'ble High Court of Himachal Pradesh

Judgment dated: 27.10.1994 in CWP No. 873/1993- Roshan Lal

Vrs. Hon’ble High Court of Himachal Pradesh and another.
Continued Page No. 2/-
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(9) LPA No. 51/2009 - Himachal Pradesh State Electricity Board Vrs.
Rajinder Upadhaya & others decided on 11.09.2014.

2. The broad conclusion which can be drawn from the
aforesaid judgments is that there cannot be a straitjacket formula for
equating posts with similar nomenclature/ designation or similar duties.
Several factors have to be considered such as source of appointment/
recruitment, qualifications, nature of work, the value thereof, responsibilities,
reliabilities, experience, confidentiality, functional need, feeder & promotional
categories etc. before parity or particular pay scale can be considered.

3. Thus the observations of the difference Courts, including
the Apex Court cited in above judgments may be invariably considered while
examining demand/ cases of higher pay scales etc.

4, Apart from the above, the replies to the petitions filed by
the employees for claiming the parity of pay scales may also be prepared and
defended in the light of law laid down in the above judgments before the
appropriate fora. In the cases where replies have already been filed;
supplementary reply/affidavits may be filed on the basis of the above.

5 These instructions may be brought to the notice of all
concermned and are also available on
Yours faithfully,
tfihas
{Om Parkash Sharma}

Under Secretary (Finance) to the

Government of Himachal Pradesh.
Endst. No. As above. Dated: Shimla-171 002, the 22™ December, 2014.

Copy forwarded to the following for information and necessary action:-

1. The Principal Resident Commissioner, Government of Himachal Pradesh,
Himachal Bhawan, 27-Sikandra Road, New Delhi.
The Secretary, H.P. Vidhan Sabha, Shimla-171004.
The Secretary, H.P. Public Service Commission, Nigam Vihar, Shimla-2.
The Secretary. H.P Electricity Regulatory Commission, Khalini, Shimla.
The Secretary, H.P. Subordinate Services Selection Board, Hamirpur.
The Resident Commissioner, Pangi, District Chamba, Himachal Pradesh.
All the Managing Directors, Boards/ Corporations/ Public Sector
Undertakings in Himachal Pradesh.
The Registrars, HP University, Shimla/ UHF, Nauni (Solan)/ HPKVV,
Palampur (Kangra)/ Technical University, Hamirpur.
The Section Officers of ail the branches of Department of Finance, H.P.
Secretariat, Shimia-171 002.

ol S o

tfoiam
{Om Parkash Sharma}
Under Secretary (Finance) to the

Government of Himachal Pradesh.
Praveen/instructions-2014



IN THE HIGH COURT OF HIMACHAL PRADESH, SHIMLA

LPANo. ~ 110f2012
Reserved on: 16.09.2014
Decided on:  22.09.2014

N, 7

™ o
The Principal Secretary (Personnel) & another _Jl;;b-ﬁm}’

o

Versus -. =,
Pratap Thakur - ..Respondent.
Coram ;
The Hon'ble Mr. Justice Mansopr Ahmad Mir, Chief Justice.

The Hon'ble Mr. Justice Tarlok Singh Chauhan, judge.
Wﬁnﬂnrupmﬁrnmrﬂnﬁ;l :
4 | "

For the appellants: - Mr. Shrawan Dogra. Advocate General,
» “._ with Mr. Romesh Verma Additional
- Advocate General, and Mr. LK. Verma & Mr.

Kush Sharma, Deputy Advocate Generals.

For the rupoﬂd;nt: Mr. M.L. Sharma. Advocate.

- Mansoor Ahmad Mir. Chief Justice
This Letters Patent Appeal is directed against the

judgment and order, dated 24® February, 2011, made by the learned
Single Judge in CWP (T) No. 7679 of 2008, titled as Pratap Thakur
versus State of Himachal Pradesh and others, whereby the writ
petition filed by the writ petitioner-respondent herein came to be
allowed (hereinafter referred to as "the impugned judgment"), on the
grounds taken in the memo of appeal.

2 The writ petitioner-respondent invoked the jurisdiction
of the H.P. State Administrative Tribunal in terms of Section 19 of the
Administrative Tribunals Act, 1985, by the medium of Original
Application No. 829 of 2001, secking quashment of Annexure A-10

and directing the writ respondents-appellants to grant pay scale of
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T 4400-7000 with effect from 1% |anuary, 1996 with all
conseguential benefits and interest @ IS%peraunumhﬁ?i'w_rtt
petitioner, who was holding the post of Junior Tunﬂi‘tb(‘fnf' the
erstwhile H.P. State Administrative Tribunal, on l;ﬁ\v;ﬁu
contained in the said petition. After ablition I;fll\e H.P. State
MnﬂmTr{bmaLmumdtq‘duiQfmrL!me to be
diarized asmmmrmurzm J

3, Prumdymemntﬂmvrnlpeﬂuummmmm
appointed as Junior Tnnllﬂ‘lr\ :vh,_]ﬁ"' May, 1995 in the pay scale of
T 950-1800 [Anrbmml.lrt} ir:s confirmed on the said post with
effect from 1'11::&-,19% vide Annexure A-2, was promoted as
Senior hzn;‘h;grwith effect from 15" December, 1998 in terms of

w A-3.

SN " The writ petitioner has laid the foundation of his case
b, g;@h‘;m&&uﬂummuﬂm:ﬂmdhthm.m
Administrative Tribunal are similar to the posts sanctioned and

created in various departments of the State of Himachal Pradesh
especially, Himachal Pradesh Secretariat, Governor's Secretariat and
Himachal Pradesh Vidhan Sabha Secretariat. The post of Junior
translator was sanctioned in the cadre of H.P. State 'Administrative
Tribunal in the grade of ¥ 400-600, was revised to ¥ 950-
1800/1200-2100 with effect from 1" January, 1986, and the post
was at par with the Junior Translator in the Himachal Pradesh
Vidhan Sabha Secretariat because same pay scale was admissible in
Vidhan Sabha also and essential qualifications for appointment were
also similar. The pay scales were revised in terms of notifications,

2 Downlssded an - FITI0004 11010 HCHP
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dated 20™ January, 1998 [Annexure A-6) and dated 1" September,
1996 (Annexure A-T), but the pay scale of Jumior Tunsmrﬂrh
H.P, State Administrative Tribunal was not revised nnd h\:\q\rdﬂ* to

have parity, the H.p. mmmemn pmpnn]
hmmmmulmrmmtm
1800/1200-2100 (pre-revised) to ¢ una-fow w the writ
respondents-State have rejected the same vide Annexure A-10,

5. mmwmnﬁmwpmﬁmmm
grounds taken In the v&@w memo of objections. Writ
respondents No, 1 pd}\h.ﬂé,'\‘fhd jaint reply and writ respondent

ﬂn.:!hsnmmm

6. Wﬁtrupmdmmﬂnlmﬂ?hmsprdﬂn]lypludad
thngquﬁ\'ﬂsa was examined by the Government and it was found that

mmmpmiymdmrdinﬁy.unmwm It is apt
gjﬁﬁwm para 6 (iv), 6 (v) (b) and & (v) (¢) of the reply filed by

_.-‘ %, €.
“ % % writrespondents No. 1 and 2 herein:

Parg-6 ——

(iv} Admitted to the sment thot o reguest was
received from RNo. 3 to re-revise the pay scole of
the post of Junior Translator from 3120-5160 to
Rs. 4400-7000 wef 111996 which was not
agreed to by the Gove as there was no parity in the
matter of pay scale of the posts of Junior
Tronslator in HP. Administrative Tribuna! and
Himachal Pradesh Vidhan Sabha

(v}

- [re——

[B) As submitted qgainst pare & (i} cbove the post
of Junior Transigtor in HLP. Vidhan Sabhe has been
allowed the pay scole of Rs 4400-7000 wef
1.1.1996 on Punjub pattern. The same has rightly
been denied to the applicant as this post does not
exist in the counter-part Department in Punjab
and occordingly he has been aliowed the revised

= Dymelosded o - FET2I904 112829 —CHP
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pay szule of Rz 3J120-5160 as per generc]
civersion labic issued By the Finance Department
vide letter No. Fin(PR]B(7)-1,/98 dated 9.1.1998-
fAnnexure f-1). =

(‘J N \‘_1 . ’

" [—— o NN D
3 N

(¢] Ie is not correct Mﬂu.mf;nd
responsibilities of the post of funior Translator are
higher than thase of Cleck . Both of these

have been placed pay scules
since 1978 Le. Rs. 400-600 revised to Rz 950-1800
weef 1.1.1986. As regards qualifications the same
are prescribed’taking into account the nature af

mafnmraudp(bqt
7. Writ Hﬁ. 3 though has made

recommendation fu[.g;é_::sﬂf the said grade but has not given the
duties mdmgmmﬁu of the Junior Translators at Himachal
Pﬂﬂgsh sum;- idmlnlstraﬁvu Tribunal and Himachal Pradesh Vidhan
Sabha n‘mlhrmd are performing as such.

“ B ' | The Writ Court, after examining the pleadings, passed
R
., the impugned judgment. which, on the face of it, is not in accordance

with law, needs to be set aside for the following reasons:

9. The writ petitioner has based his case on the foundation
thatthepmtﬂfiunlanrmshtnrinﬁlema:haJPfﬂe.ﬂ:Stau
Administrative Tribunal was equivalent to the post of Junior
Translator in the Himachal Pradesh Vidhan Sabha, had sought relief
on that ground and, thereafter, they pleaded that they are entitled o
that grade.

10. The Writ Court/learned Single Judge has not marshalled
out the facts and merits of the case read with the

office orders / notifications to the effect whether the duties and

= Dowsicaged on - FINVEINNE 11500 —NOHP
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responsibilities of the writ petitioner were similar to that of the
lmmeﬂammmeMmmmhM_w;u

determine the claim of parity. NS

"

1L The Apex Court in Hukum Chand Gupta versus
others, reported in (2012) 12 Supreme Court Cases 666, heid as
to how parity can be claimed or granted. l‘th-q:tmr!pmm
Rt i . 0 S ) o T

\pasts |5 o very complex exercise, It requires

assessment of the nature and quality of the duties
performed and the responsibilities shouldered by

the incumbents on different pasts. Even though,

‘the two posts may be referred to by the same

N name, & weuld not lead to the necessary inference
i) that the posis are identical In every manner,
These are matters to be assessed by expert bodies

like the employer or the Pay Commission, Neither

the Central Administrative Tribunal nor a writ

court would normally venture to substituce its

own opinion for the opinions rendered by the

experts.  The Tribunal or the writ court would

lack the necessary expertize to undertuke che
w?mqm of posts or the pay

1z The Apex Court in another case titled as State of
reported in (2009) 13 Supreme Court Cases 635, held that the
Court has to consider factors like the source and mode of
recruitment/appointment. qualifications, nature of work value
thereof, responsibilities, reliability, experience, confidentiality,
functional need, etc. It is apt to reproduce para 15 of the judgment

herein:

i Dowslosded an - BTS04 11:29:30 1 HCHP



toctrine of equal pay for equal wark con. be 'J \
invoked only when the employwes are similarly
situated. Similarity in the designation ar naturg
or quantiim of work s not
quality in the matter of pay scaler. .The court has
to consider the foctors like the source and mogd
recruitment/oppointment,  gualificoliens,
noture of work the value thereof. responsibilities,
need stc In other words the quality clause can
be invoked in the matter of pay scales pnly when
there is wholesale (dentity beétween the holds of
two posts.” |

) o Uk

13, The Apex Court {if the case titled as Steel Authority of
in (2011) 11 Supreme Court Cases 122, has discussed

>

the development of law and the judgments made by the Apex Court

right from thﬁtjr;ai-.l'?ﬁﬂ. in paras 18 to 29 of the judgment. Itis apt
L

to reproduce paras 30, 31 and 33 of the judgment herein;

selection/recruitment. nature and quality of work

31, The onus to establish the discrimination by
the employer lles on the persen cloiming the
parity of pay. The expert committee has to decide
such isswes, as the fixation of pay scales etc. fails
within the exciusive domain of the exérutive So
long ar the value fudgment of those who
are responsible for administrotion Le service

= Dowsigased on - FEITLE0N 1IN0 RCHP
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conditions erc, s found ©o be benafide
reascnoble, and on inteliigible criteria which has

a rational nexus of objective of differentiotion,

such differentiotion will not amount tn" )
discriminocion. It is not prohibited in low to o 4
two grades of posts in the sume cadre Thus, x
nomenclature of @ post may not be ‘the sole .
determingtive foctor 'ﬂumf{r

their limited power of judicial review con

examine whether the decision of the

authorities is ratiomal and just.or prejutdicial ta a
particuiar set of employees The court has to keep

in mind thot @ mere in m
mnﬂﬂw#ﬂmmtp

Uniess there is complete  and whnhmk{

whalesome MMMMM
’hm!dnﬂh as equivalent and the Court
mmmwmmwdm:w
ﬁrml!'hut

nﬁmwm the respondent has

ot bextr grunted the post in Grade E-1 but salary

. equivplynt to that of Shri B V. Prabhakar has been

~ grunted to the Respondent The order itself is

! {‘mutually  incomsistent ond  comtrodictory.

. The representation of the respondent had been

" Jor waiving the criteria meaning thereby that the

N, respondent sought o relaxgtion in the efigibiiity

=1 criterig for the post fn Grade E-1. It is evident

b [from the representation itself that the respondent

never possessed the eligibility for the post of

" Gruode E-I. The Law does not prohibit an

/ employer to have different grade of posts in two

different units owned by him. Every unit iz on

independent entity for the purpose of making

recruitment of most of ity employeesr The

respondent had not been appointed in centrafised
services of the company.

14, The Apex Court in Union Territory Administration,
Chandigarh and others versus Manju Mathur and another,
reported In (2011) 2 Supreme Court Cases 452, held that
similarity of designation or nature or quantum of work is not
determinative of entitlement to equality in pay scales.

15 The Apex Court in the case titled as State of Punjab &
Anr. versus Surjit Singh & Ors,, reported in 2009 AIR SCW 6759,
has discussed the development of law right from the year 1960 il
2009, Itis apt to repraduce para 30 of the judgment herein:

& Downipsded on - IMT2XI0 111820 HECHP



*30. Mr. Swemrup may or may not be entirely correct
in projecting three purported different views of this
Court having regard &o the uccepted principle of
low that rﬂn@"ﬂhﬁnmhmﬂd out from b

16. Itwuuld:hnbepmﬂmhletq‘;wmﬂdm
judgment rendered by the Apex Court.im New Delhi Municipal

cmdlvmmﬂnﬂlln;;‘;égqrmdmlmlﬂﬂﬂﬂs,
~ °
herein: N

A

ﬂ%ﬁhﬁmﬂucﬂbym A
- | cyr-off date having been fixed by the Tribunal
;= 'these who were thus not similarly situated, were
(! to be treated to have formed a different class.
. They could not be treated alike with the athers.
. The High Court. unfortunutely, has not

i considered this aspect of the matter.”

Fot

aﬁimml:hm]ltsinlhudotbersmmupnm in AIR

The Apex Court in a case titled as State of Haryana and

2006 Supreme Court 161, held that the principle of ‘equal pay for
equal work’ has no mechanical application in every case, Itisaptto
reproduce para 17 of the judgment herein:

submiztions we ore of the view

|
X
!
|
g
it

ond grouped together, as ogainst those who were
left out. Of course, the qualities or characteristics
must have o reasonoble relation [0 the object
sought to be ackieved. In service matters, merit ar

experience can be a proper basis for classification

o7 Downloaded an « FETRE0N 11:30:300 NCHP
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for the purposes af puy in order to promote
efficiency In administrotion. A higher pay scale to
avold stagnation or resultant frustration for lack
of promotional gvenues is also an acceptable -, | 3
reason for pay differentiation. The very foctthat ./
the person has not gone through the process of
recruitment may itself, in certain cases, make o .
difference. If the educational qualifications are
different, then olso the doctring may have wo
application, Even though persons may. do The
same work, their quality of-work may® differ,
Where persans ore selectid by a Selection
Committee on the basis of merit with due regard
to seniority a higher pay scale granted to such
persons whe are evaluated by competént
autharity cannor be challenged, A clussification
based on difference-in educational qualifications
Justifies o <difference in pay scales. A mere
uummr:fum\rza ignating a person a5 say o
carpenterara, gn {5 not enough to come fo
the coaclusiop that he is doing the same work as
ahothier carpenter or craftsman in  regular
| service.| The quality of work which ts produced
‘may be different ond even the nature of wark
. wssigned may be different It is npot just a
comparison of physical activiey. The application
“of the principle of “equal pay for equal wark"
requires consideration of various dimensions of @
given Jjob, The accuracy required and the
dexterity that the job may entnil may differ from
Jub ta fob. It cannat be judged by the mere
volume af work There may be gualitative
difference as  regards  reliability  ond
respansibility. Functions may be the same but the
responsibilities inade o difference. Thus normally
the applicability of this principle musc be left to be
evaluated and determined by an expert body
These are not matters where a writ court can
tightly Interfere. Normally a party claiming equal
pay for equal work should be required to raise o
disparte in this regards. In any event the party who
claims equal pay for egual work has to make
necessary averments and prove that all things are
equal, Thus, before any direction can be issued by
a Court, the Court must ffrst see that there are
necessary averments ond there is a proof, If the
High Court; is un basis of material placed before
it, convinced that there was equal work of equal
quality and all other relevant factors are fulfTiled
it may direct payment of equal pay from the date
of the filing of the respective Wric Petition. In all
these cuses, we find that the High Court has
biindly procesded on the basis that the ductrine of
equal pay for egqual work applies without
examining any relevant factors.”

11 Downloaded on -« 2222014 11:20:20 ::HCHF
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18, A Division Bench of this Court in a case titied as Roshan
Lal versus Hon'ble High Court of Himachal Pradesh and another,
being CWP No. 873 of 1993, decided on 27* October, 1’554’&
mtmﬂ:mdmmumdmmq\d-p&mynd
different pa yﬁumpﬂtﬂ&nmnmhamﬁmdﬂm
parity. In order to claim parity, the writ peﬂﬁqn-e\rs hm to indicate
thltdmrph.duﬂzs.mpommmmudﬁmnimmﬂmﬂu In
this case, the Court has examined whether the post of Book Binder
sancuummmmy;cnm;mmnfuumm
and in other depammﬁhmtﬁuﬂndmummmlﬂ No doubt,
the post of Book BJI.pder uLns created in all these departments, but it

wuhddﬂmlthhrthemitpeﬂﬁnmmﬂﬁdm;'mﬁuht
was perferming the same type of work and responsibilities and other
_factors are similar, This Court, after discussing all facts and factors,

r!fncteﬂ the plea for grant of parity and the writ petition was

duim.lsnd. It is apt to reproduce relevant portion of the judgment
herein:

"Having heard the learned counsel for the
petitioner, we find no justification in the
submission. It {s too much of the employee of the
High Court to claim that the High Court should be
equated with the Printing and Stationery
Department of the State Government Even on the
basis of job, there would be no similarity. The
Printing and Stotionery Department wouid have
continuous end different varieties of work needing
a different type of Book-Binder than the Book:
Binder in the High Court”

19. A similar question has also arisen in a recent case
titledd as Himachal Pradesh State Electricity Board versus
Rajinder Upadhaya & others, being LPA No. 51 of 2009, decided
on 11® September, 2014, and after discussing the law, it has been
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held by this Court that in order to claim parity, the writ petitioner
has to indicate that their functions, responsibilities and the duties

are similar. It is apt to reproduce para 30 of the judgment herefn:

30 it was for the writ petitiopers ¢o"plead,
W:MMMMM

mmﬂmmmmﬁ

being

performed by them alsa” "
20. Viewed thus, the writ petitioner has failed to carve outa
case for grant of parity. N -

21 In view of the above djsmsdms. the learned Single

Judge has fallen in m‘m:unwmgﬂu writ petition and quashing
the deculcn'_nfﬂli‘lslhu].ﬁi rejecting the writ petitioner's claim vide
Annexure A-10. I

22,/ Having glance of the above discussions, the impugned
 Judgment merits to be set aside. Accordingly, the appeal is allowed,
: the Inipugned [udgment is set aside and the writ petition is

dis;mtsud. Pending applications, if any, are also disposed of. =

—
[ Chief Justice
(Tarlok Singh Chauhan)
Judge
September 22,2014
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